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rector, officer or employee of or volunteer for such plan, company,
account, person, or entity, acting within the scope of that person’s
employment or activities with respect to such plan, shall be deemed
to be a “broker”, “dealer”, “municipal securities broker”, “municipal
securities dealer”, “government securities broker”, “government se-
curities dealer”, “clearing agency”, or “transfer agent” for purposes
of this title—

(1) solely because such plan, company, person, or entity
buys, holds, sells, trades in, or transfers securities or acts as
an intermediary in making payments in connection with trans-
actions in securities for its own account in its capacity as trust-
ee or administrator of, or otherwise on behalf of, or for the ac-
count of, any church plan, company, or account that is ex-
cluded from the definition of an investment company under
section 3(c)(14) of the Investment Company Act of 1940; and

(2) if no such person or entity receives a commission or
other transaction-related sales compensation in connection
with any activities conducted in reliance on the exemption pro-
vided by this subsection.

(h) LiMmiTED EXEMPTION FOR FUNDING PORTALS.—

(1) IN GENERAL.—The Commission shall, by rule, exempt,
conditionally or unconditionally, a registered funding portal
from the requirement to register as a broker or dealer under
section 15(a)(1), provided that such funding portal—

(A) remains subject to the examination, enforcement,
and other rulemaking authority of the Commission;

(B) is a member of a national securities association
registered under section 15A; and

(C) is subject to such other requirements under this
title as the Commission determines appropriate under
such rule.

(2) NATIONAL SECURITIES ASSOCIATION MEMBERSHIP.—For
purposes of sections 15(b)(8) and 15A, the term “broker or deal-
er” includes a funding portal and the term “registered broker
or dealer” includes a registered funding portal, except to the
extent that the Commission, by rule, determines otherwise,
provided that a national securities association shall only exam-
ine for and enforce against a registered funding portal rules of
such national securities association written specifically for reg-
istered funding portals.

SEC. 3A. [78c-1] SWAP AGREEMENTS.

(a) [Section 762(d)(1)(A) of Public Law 111-203 repeals sub-
section (a) and states “...and reserving that subsection”.]

(b) SECURITY-BASED SWAP AGREEMENTS.—

(1) The definition of “security” in section 3(a)(10) of this
title does not include any security-based swap agreement.

(2) The Commission is prohibited from registering, or re-
quiring, recommending, or suggesting, the registration under
this title of any security-based swap agreement. If the Commis-
sion becomes aware that a registrant has filed a registration
application with respect to such a swap agreement, the Com-
mission shall promptly so notify the registrant. Any such reg-

October 3, 2018 As Amended Through P.L. 115-141, Enacted March 23, 2018
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istration with respect to such a swap agreement shall be void
and of no force or effect.

(3) Except as provided in section 16(a) with respect to re-
porting requirements, the Commission is prohibited from—

(A) promulgating, interpreting, or enforcing rules; or
(B) issuing orders of general applicability;
under this title in a manner that imposes or specifies reporting
or recordkeeping requirements, procedures, or standards as
prophylactic measures against fraud, manipulation, or insider
trading with respect to any security-based swap agreement.

(4) References in this title to the “purchase” or “sale” of a
security-based swap agreement shall be deemed to mean the
execution, termination (prior to its scheduled maturity date),
assignment, exchange, or similar transfer or conveyance of, or
extinguishing of rights or obligations under, a security-based
swap agreement, as the context may require.

SEC. 3B. [78c-2] SECURITIES-RELATED DERIVATIVES.

(a) Any agreement, contract, or transaction (or class thereof)
that is exempted by the Commodity Futures Trading Commission
pursuant to section 4(c)(1) of the Commodity Exchange Act (7
U.S.C. 6(c)(1)) with the condition that the Commission exercise con-
current jurisdiction over such agreement, contract, or transaction
(or class thereof) shall be deemed a security for purposes of the se-
curities laws.

(b) With respect to any agreement, contract, or transaction (or
class thereof) that is exempted by the Commodity Futures Trading
Commission pursuant to section 4(c)(1) of the Commodity Exchange
Act (7 U.S.C. 6(c)(1)) with the condition that the Commission exer-
cise concurrent jurisdiction over such agreement, contract, or trans-
action (or class thereof), references in the securities laws to the
“purchase” or “sale” of a security shall be deemed to include the
execution, termination (prior to its scheduled maturity date), as-
signment, exchange, or similar transfer or conveyance of, or extin-
guishing of rights or obligations under such agreement, contract, or
transaction, as the context may require.

SEC. 3C. [78c-3] CLEARING FOR SECURITY-BASED SWAPS.
(a) IN GENERAL.—

(1) STANDARD FOR CLEARING.—It shall be unlawful for any
person to engage in a security-based swap unless that person
submits such security-based swap for clearing to a clearing
agency that is registered under this Act or a clearing agency
that is exempt from registration under this Act if the security-
based swap is required to be cleared.

(2) OPEN ACCESS.—The rules of a clearing agency described
in paragraph (1) shall—

(A) prescribe that all security-based swaps submitted
to the clearing agency with the same terms and conditions
are economically equivalent within the clearing agency and
may be offset with each other within the clearing agency;
and

(B) provide for non-discriminatory clearing of a secu-
rity-based swap executed bilaterally or on or through the

October 3, 2018 As Amended Through P.L. 115-141, Enacted March 23, 2018
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(C) The term “foreign person controlled by a United States
person” includes any noncorporate entity in which United
States persons directly or indirectly have more than a 50 per
centum beneficial interest, and any corporation in which one or
more United States persons, directly or indirectly, own stock
possessing more than 50 per centum of the total combined vot-
ing power of all classes of stock entitled to vote, or more than
50 }l){er centum of the total value of shares of all classes of
stock.

(3) The Board of Governors of the Federal Reserve System
may, in its discretion and with due regard for the purposes of this
section, by rule or regulation exempt any class of United States
persons or foreign persons controlled by a United States person
from the application of this subsection.

(g) Subject to such rules and regulations as the Board of Gov-
ernors of the Federal Reserve System may adopt in the public in-
terest and for the protection of investors, no member of a national
securities exchange or broker or dealer shall be deemed to have ex-
tended or maintained credit or arranged for the extension or main-
tenance of credit for the purpose of purchasing a security, within
the meaning of this section, by reason of a bona fide agreement for
delayed delivery of a mortgage related security or a small business
related security against full payment of the purchase price thereof
upon such delivery within one hundred and eighty days after the
purchase, or within such shorter period as the Board of Governors
of the Federal Reserve System may prescribe by rule or regulation.

RESTRICTIONS ON BORROWING BY MEMBERS, BROKERS, AND DEALERS

SEC. 8. [78h] It shall be unlawful for any registered broker or
dealer, member of a national securities exchange, or broker or deal-
er who transacts a business in securities through the medium of
any member of a national securities exchange, directly or indi-
rectly—

(a) In contravention of such rules and regulations as the Com-
mission shall prescribe for the protection of investors to hypoth-
ecate or arrange for the hypothecation of any securities carried for
the account of any customer under circumstances (1) that will per-
mit the commingling of his securities without his written consent
with the securities of any other customer, (2) that will permit such
securities to be commingled with the securities of any person other
than a bona fide customer, or (3) that will permit such securities
to be hypothecated, or subjected to any lien or claim of the pledgee,
for a sum in excess of the aggregate indebtedness of such cus-
tomers in respect of such securities.

(b) To lend or arrange for the lending of any securities carried
for the account of any customer without the written consent of such
customer or in contravention of such rules and regulations as the
Commission shall prescribe for the protection of investors.

PROHIBITION AGAINST MANIPULATION OF SECURITY PRICES

SeEc. 9. [78i] (a) It shall be unlawful for any person, directly
or indirectly, by the use of the mails or any means or instrumen-
tality of interstate commerce, or of any facility of any national se-
October 3, 2018 As Amended Through P.L. 115-141, Enacted March 23, 2018
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curities exchange, or for any member of a national securities ex-
change—

(1) For the purpose of creating a false or misleading appear-
ance of active trading in any security other than a government se-
curity, or a false or misleading appearance with respect to the mar-
ket for any such security, (A) to effect any transaction in such secu-
rity which involves no change in the beneficial ownership thereof,
or (B) to enter an order or orders for the purchase of such security
with the knowledge that an order or orders of substantially the
same size, at substantially the same time, and at substantially the
same price, for the sale of any such security, has been or will be
entered by or for the same or different parties, or (C) to enter any
order or orders for the sale of any such security with the knowledge
that an order or orders of substantially the same size, at substan-
tially the same time, and at substantially the same price, for the
purchase of such security, has been or will be entered by or for the
same or different parties.

(2) To effect, alone or with 1 or more other persons, a series
of transactions in any security registered on a national securities
exchange, any security not so registered, or in connection with any
security-based swap or security-based swap agreement with respect
to such security creating actual or apparent active trading in such
security, or raising or depressing the price of such security, for the
purpose of inducing the purchase or sale of such security by others.

(3) If a dealer, broker, security-based swap dealer, major secu-
rity-based swap participant, or other person selling or offering for
sale or purchasing or offering to purchase the security, a security-
based swap, or a security-based swap agreement with respect to
such security, to induce the purchase or sale of any security reg-
istered on a national securities exchange, any security not so reg-
istered, any security-based swap, or any security-based swap agree-
ment with respect to such security by the circulation or dissemina-
tion in the ordinary course of business of information to the effect
that the price of any such security will or is likely to rise or fall
because of market operations of any 1 or more persons conducted
for the purpose of raising or depressing the price of such security.

(4) If a dealer, broker, security-based swap dealer, major secu-
rity-based swap participant, or other person selling or offering for
sale or purchasing or offering to purchase the security, a security-
based swap, or security-based swap agreement with respect to such
security, to make, regarding any security registered on a national
securities exchange, any security not so registered, any security-
based swap, or any security-based swap agreement with respect to
such security, for the purpose of inducing the purchase or sale of
such security, such security-based swap, or such security-based
swap agreement any statement which was at the time and in the
light of the circumstances under which it was made, false or mis-
leading with respect to any material fact, and which that person
knew or had reasonable ground to believe was so false or mis-
leading.

(5) For a consideration, received directly or indirectly from a
broker, dealer, security-based swap dealer, major security-based
swap participant, or other person selling or offering for sale or pur-
chasing or offering to purchase the security, a security-based swap,

October 3, 2018 As Amended Through P.L. 115-141, Enacted March 23, 2018
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or security-based swap agreement with respect to such security, to
induce the purchase of any security registered on a national securi-
ties exchange, any security not so registered, any security-based
swap, or any security-based swap agreement with respect to such
security by the circulation or dissemination of information to the
effect that the price of any such security will or is likely to rise or
fall because of the market operations of any 1 or more persons con-
ducted for the purpose of raising or depressing the price of such se-
curity.

(6) To effect either alone or with one or more other persons any
series of transactions for the purchase and/or sale of any security
other than a government security for the purpose of pegging, fixing,
or stabilizing the price of such security in contravention of such
rules and regulations as the Commission may prescribe as nec-
essary or appropriate in the public interest or for the protection of
investors.

(b) It shall be unlawful for any person to effect, in contraven-
tion of such rules and regulations as the Commission may prescribe
as necessary or appropriate in the public interest or for the protec-
tion of investors—

(1) any transaction in connection with any security where-
by any party to such transaction acquires—

(A) any put, call, straddle, or other option or privilege
of buying the security from or selling the security to an-
other without being bound to do so;

(B) any security futures product on the security; or

(C) any security-based swap involving the security or
the issuer of the security;

(2) any transaction in connection with any security with
relation to which such person has, directly or indirectly, any
interest in any—

(A) such put, call, straddle, option, or privilege;

(B) such security futures product; or

(C) such security-based swap; or
(3) any transaction in any security for the account of any

person who such person has reason to believe has, and who ac-

tually has, directly or indirectly, any interest in any—

(A) such put, call, straddle, option, or privilege;

(B) such security futures product with relation to such
security; or

(C) any security-based swap involving such security or
the issuer of such security.

(c) It shall be unlawful for any broker, dealer, or member of
a national securities exchange directly or indirectly to endorse or
guarantee the performance of any put, call, straddle, option, or
privilege in relation to any security other than a government secu-
rity, in contravention of such rules and regulations as the Commis-
sion may prescribe as necessary or appropriate in the public inter-
est or for the protection of investors.

(d) TRANSACTIONS RELATING TO SHORT SALES OF SECURITIES.—
It shall be unlawful for any person, directly or indirectly, by the
use of the mails or any means or instrumentality of interstate com-
merce, or of any facility of any national securities exchange, or for
any member of a national securities exchange to effect, alone or

October 3, 2018 As Amended Through P.L. 115-141, Enacted March 23, 2018
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with one or more other persons, a manipulative short sale of any
security. The Commission shall issue such other rules as are nec-
essary or appropriate to ensure that the appropriate enforcement
options and remedies are available for violations of this subsection
in the public interest or for the protection of investors.

(e) The terms “put”, “call”, “straddle”, “option”, or “privilege” as
used in this section shall not include any registered warrant, right,
or convertible security.

(f) Any person who willfully participates in any act or trans-
action in violation of subsection (a), (b), or (c) of this section, shall
be liable to any person who shall purchase or sell any security at
a price which was affected by such act or transaction, and the per-
son so injured may sue in law or in equity in any court of com-
petent jurisdiction to recover the damages sustained as a result of
any such act or transaction. In any such suit the court may, in its
discretion, require an undertaking for the payment of the costs of
such suit, and assess reasonable costs, including reasonable attor-
neys’ fees, against either party litigant. Every person who becomes
liable to make any payment under this subsection may recover con-
tribution as in cases of contract from any person who, if joined in
the original suit, would have been liable to make the same pay-
ment. No action shall be maintained to enforce any liability created
under this section, unless brought within one year after the dis-
covery of the facts constituting the violation and within three years
after such violation.

(g) The provisions of subsection (a) shall not apply to an ex-
empted security.

(h)(1) Notwithstanding any other provision of law, the Commis-
sion shall have the authority to regulate the trading of any put,
call, straddle, option, or privilege on any security, certificate of de-
posit, or group or index of securities (including any interest therein
or based on the value thereof), or any put, call, straddle, option, or
privilege entered into on a national securities exchange relating to
foreign currency (but not, with respect to any of the foregoing, an
option on a contract for future delivery other than a security fu-
tures product).

(2) Notwithstanding the Commodity Exchange Act, the Com-
mission shall have the authority to regulate the trading of any se-
curity futures product to the extent provided in the securities laws.

(i) LIMITATIONS ON PRACTICES THAT AFFECT MARKET VOLA-
TILITY.—It shall be unlawful for any person, by the use of the mails
or any means or instrumentality of interstate commerce or of any
facility of any national securities exchange, to use or employ any
act or practice in connection with the purchase or sale of any eq-
uity security in contravention of such rules or regulations as the
Commission may adopt, consistent with the public interest, the
protection of investors, and the maintenance of fair and orderly
markets—

(1) to prescribe means reasonably designed to prevent ma-
nipulation of price levels of the equity securities market or a
substantial segment thereof; and

(2) to prohibit or constrain, during periods of extraordinary
market volatility, any trading practice in connection with the
purchase or sale of equity securities that the Commission de-
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termines (A) has previously contributed significantly to ex-
traordinary levels of volatility that have threatened the main-
tenance of fair and orderly markets; and (B) is reasonably cer-
tain to engender such levels of volatility if not prohibited or
constrained.
In adopting rules under paragraph (2), the Commission shall, con-
sistent with the purposes of this subsection, minimize the impact
on the normal operations of the market and a natural person’s free-
dom to buy or sell any equity security.

() The authority of the Commission under this section with re-
spect to security-based swap agreements shall be subject to the re-
strictions and limitations of section 3A(b) of this title.

() 25 It shall be unlawful for any person, directly or indirectly,
by the use of any means or instrumentality of interstate commerce
or of the mails, or of any facility of any national securities ex-
change, to effect any transaction in, or to induce or attempt to in-
duce the purchase or sale of, any security-based swap, in connec-
tion with which such person engages in any fraudulent, deceptive,
or manipulative act or practice, makes any fictitious quotation, or
engages in any transaction, practice, or course of business which
operates as a fraud or deceit upon any person. The Commission
shall, for the purposes of this subsection, by rules and regulations
define, and prescribe means reasonably designed to prevent, such
transactions, acts, practices, and courses of business as are fraudu-
lent, deceptive, or manipulative, and such quotations as are ficti-
tious.

REGULATION OF THE USE OF MANIPULATIVE AND DECEPTIVE DEVICES

SEC. 10. [78j]1 It shall be unlawful for any person, directly or
indirectly, by the use of any means or instrumentality of interstate
commerce or of the mails, or of any facility of any national securi-
ties exchange—

(a)(1) To effect a short sale, or to use or employ any stop-
loss order in connection with the purchase or sale, of any secu-
rity other than a government security, in contravention of such
rules and regulations as the Commission may prescribe as nec-
essary or appropriate in the public interest or for the protec-
tion of investors.

(2)26 Paragraph (1) of this subsection shall not apply to secu-
rity futures products.

(b) To use or employ, in connection with the purchase or
sale of any security registered on a national securities ex-
change or any security not so registered, or any securities-
based swap agreement any manipulative or deceptive device or
contrivance in contravention of such rules and regulations as
the Commission may prescribe as necessary or appropriate in
the public interest or for the protection of investors.

25 Two subsection (j)s’ so in law. See amendments made by sections 763(g) and 929X(b) of Pub-
lic Law 111-203.
26 Margin so in law.
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(c)(1)27 To effect, accept, or facilitate a transaction involv-
ing the loan or borrowing of securities in contravention of such
rules and regulations as the Commission may prescribe as nec-
essary or appropriate in the public interest or for the protec-
tion of investors.

(2) Nothing in paragraph (1) may be construed to limit the

authority of the appropriate Federal banking agency (as de-
fined in section 3(q) of the Federal Deposit Insurance Act (12
U.S.C. 1813(q@))), the National Credit Union Administration, or
any other Federal department or agency having a responsi-
bility under Federal law to prescribe rules or regulations re-
stricting transactions involving the loan or borrowing of securi-
ties in order to protect the safety and soundness of a financial
insl‘;itution or to protect the financial system from systemic
risk.
Rules promulgated under subsection (b) that prohibit fraud,
manipulation, or insider trading (but not rules imposing or
specifying reporting or recordkeeping requirements, proce-
dures, or standards as prophylactic measures against fraud,
manipulation, or insider trading), and judicial precedents de-
cided under subsection (b) and rules promulgated thereunder
that prohibit fraud, manipulation, or insider trading, shall
apply to security-based swap agreements to the same extent as
they apply to securities. Judicial precedents decided under sec-
tion 17(a) of the Securities Act of 1933 and sections 9, 15, 16,
20, and 21A of this title, and judicial precedents decided under
applicable rules promulgated under such sections, shall apply
to security-based swap agreements to the same extent as they
apply to securities.

SEC. 10A. [78j-1] AUDIT REQUIREMENTS.

(a) IN GENERAL.—Each audit required pursuant to this title of
the financial statements of an issuer by a registered public ac-
counting firm shall include, in accordance with generally accepted
auditing standards, as may be modified or supplemented from time
to time by the Commission—

(1) procedures designed to provide reasonable assurance of
detecting illegal acts that would have a direct and material ef-
fect on the determination of financial statement amounts;

(2) procedures designed to identify related party trans-
actions that are material to the financial statements or other-
wise require disclosure therein; and

(3) an evaluation of whether there is substantial doubt
about the ability of the issuer to continue as a going concern
during the ensuing fiscal year.

(b) REQUIRED RESPONSE TO AUDIT DISCOVERIES.—

(1) INVESTIGATION AND REPORT TO MANAGEMENT.—If, in
the course of conducting an audit pursuant to this title to
which subsection (a) applies, the registered public accounting
firm detects or otherwise becomes aware of information indi-
cating that an illegal act (whether or not perceived to have a

27Placement of paragraph (c) (as added by section 984(a) of Public Law 111-203) reflects the
probable intent of Congress. Such amendment inserts this new provision at the end of section
10.
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Urban Development, and the Director of the Federal Hous-

ing Finance Agency in defining the term “qualified resi-

dential mortgage”, as required by subparagraph (B), shall
define that term to be no broader than the definition

“qualified mortgage” as the term is defined under section

129C(c)(2) of the Truth in Lending Act, as amended by the

Consumer Financial Protection Act of 2010, and regula-

tions adopted thereunder.

(5) CONDITION FOR QUALIFIED RESIDENTIAL MORTGAGE EX-
EMPTION.—The regulations issued under paragraph (4) shall
provide that an asset-backed security that is collateralized by
tranches of other asset-backed securities shall not be exempt
from the risk retention requirements of this subsection.

(6) CERTIFICATION.—The Commission shall require an
issuer to certify, for each issuance of an asset-backed security
collateralized exclusively by qualified residential mortgages,
that the issuer has evaluated the effectiveness of the internal
supervisory controls of the issuer with respect to the process
for ensuring that all assets that collateralize the asset-backed
security are qualified residential mortgages.

(f) ENFORCEMENT.—The regulations issued under this section
shall be enforced by—

(1) the appropriate Federal banking agency, with respect
to any securitizer that is an insured depository institution; and

(2) the Commission, with respect to any securitizer that is
not an insured depository institution.

(g) AUTHORITY OF COMMISSION.—The authority of the Commis-
sion under this section shall be in addition to the authority of the
Commission to otherwise enforce the securities laws.

(h) AUTHORITY TO COORDINATE ON RULEMAKING.—The Chair-
person of the Financial Stability Oversight Council shall coordinate
all joint rulemaking required under this section.

(1) EFFECTIVE DATE OF REGULATIONS.—The regulations issued
under this section shall become effective—

(1) with respect to securitizers and originators of asset-
backed securities backed by residential mortgages, 1 year after
the date on which final rules under this section are published
in the Federal Register; and

(2) with respect to securitizers and originators of all other
classes of asset-backed securities, 2 years after the date on
which final rules under this section are published in the Fed-
eral Register.

SEC. 16. [78p] DIRECTORS, OFFICERS, AND PRINCIPAL STOCK-
HOLDERS.

(a) DISCLOSURES REQUIRED.—

(1) DIRECTORS, OFFICERS, AND PRINCIPAL STOCKHOLDERS
REQUIRED TO FILE.—Every person who is directly or indirectly
the beneficial owner of more than 10 percent of any class of
any equity security (other than an exempted security) which is
registered pursuant to section 12, or who is a director or an of-
ficer of the issuer of such security, shall file the statements re-
quired by this subsection with the Commission.

(2) TIME OF FILING.—The statements required by this sub-
section shall be filed—
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(A) at the time of the registration of such security on
a national securities exchange or by the effective date of
a registration statement filed pursuant to section 12(g);

(B) within 10 days after he or she becomes such bene-
ficial owner, director, or officer, or within such shorter
time as the Commission may establish by rule;

(C) if there has been a change in such ownership, or
if such person shall have purchased or sold a security-
based swap agreement involving such equity security, be-
fore the end of the second business day following the day
on which the subject transaction has been executed, or at
such other time as the Commission shall establish, by rule,
in any case in which the Commission determines that such
2-day period is not feasible.

(3) CONTENTS OF STATEMENTS.—A statement filed—

(A) under subparagraph (A) or (B) of paragraph (2)
shall contain a statement of the amount of all equity secu-
rities of such issuer of which the filing person is the bene-
ficial owner; and

(B) under subparagraph (C) of such paragraph shall
indicate ownership by the filing person at the date of fil-
ing, any such changes in such ownership, and such pur-
chases and sales of the security-based swap agreements or
security-based swaps 63 as have occurred since the most re-
cent such filing under such subparagraph.

(4) ELECTRONIC FILING AND AVAILABILITY.—Beginning not
later than 1 year after the date of enactment of the Sarbanes-
Oxley Act of 2002—

(A) a statement filed under subparagraph (C) of para-
graph (2) shall be filed electronically;

(B) the Commission shall provide each such statement
on a publicly accessible Internet site not later than the end
of the business day following that filing; and

(C) the issuer (if the issuer maintains a corporate
website) shall provide that statement on that corporate
website, not later than the end of the business day fol-
lowing that filing.

(b) ¢4 For the purpose of preventing the unfair use of informa-
tion which may have been obtained by such beneficial owner, direc-
tor, or officer by reason of his relationship to the issuer, any profit
realized by him from any purchase and sale, or any sale and pur-
chase, of any equity security of such issuer (other than an exempt-
ed security) or a security-based swap agreement involving any such
equity security within any period of less than six months, unless
such security or security-based swap agreement was acquired in
good faith in connection with a debt previously contracted, shall
inure to and be recoverable by the issuer, irrespective of any inten-
tion on the part of such beneficial owner, director, or officer in en-

63 Section 762(d)(5)(B) of Public Law 111-203 amends section 16(a)(3)(B) by inserting “or secu-
rity-based swaps” after “security-based swap agreement”. The amendment probably should have
been to insert such language after “security-based swap agreements” but was executed here to
reflect the probable intent of Congress..

64The amendment made by suparagraph (D) of section 762(d)(5) of Public Law 111-203 was
carried out below to reflect the probable intent of Congress. A hyphen between the words
"Leach” and "Bliley” in the matter proposed to be struck is missing.
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tering into such transaction of holding the security or security-
based swap agreement purchased or of not repurchasing the secu-
rity or security-based swap agreement sold for a period exceeding
six months. Suit to recover such profit may be instituted at law or
in equity in any court of competent jurisdiction by the issuer, or
by the owner of any security of the issuer in the name and in be-
half of the issuer if the issuer shall fail or refuse to bring such suit
within sixty days after request or shall fail diligently to prosecute
the same thereafter; but no such suit shall be brought more than
two years after the date such profit was realized. This subsection
shall not be construed to cover any transaction where such bene-
ficial owner was not such both at the time of the purchase and
sale, or the sale and purchase, of the security or security-based
swap agreement involved, or any transaction or transactions which
the Commission by rules and regulations may exempt as not com-
prehended within the purpose of this subsection.

(c) It shall be unlawful for any such beneficial owner, director,
or officer, directly or indirectly, to sell any equity security of such
issuer (other than an exempted security), if the person selling the
security or his principal (1) does not own the security sold, or (2)
if owning the security, does not deliver it against such sale within
twenty days thereafter, or does not within five days after such sale
deposit it in the mails or other usual channels of transportation;
but no person shall be deemed to have violated this subsection if
he proves that notwithstanding the exercise of good faith he was
unable to make such delivery or deposit within such time, or that
to do so would cause undue inconvenience or expense.

(d) The provisions of subsection (b) of this section shall not
apply to any purchase and sale, or sale and purchase, and the pro-
visions of subsection (c) of this section shall not apply to any sale,
of an equity security not then or theretofore held by him in an in-
vestment account, by a dealer in the ordinary course of his busi-
ness and incident to the establishment or maintenance by him of
a primary or secondary market (otherwise than on a national secu-
rities exchange or an exchange exempted from registration under
section 5 of this title) for such security. The Commission may, by
such rules and regulations as it deems necessary or appropriate in
the public interest, define and prescribe terms and conditions with
respect to securities held in an investment account and trans-
actions made in the ordinary course of business and incident to the
establishment or maintenance of a primary or secondary market.

(e) The provisions of this section shall not apply to foreign or
domestic arbitrage transactions unless made in contravention of
such rules and regulations as the Commission may adopt in order
to carry out the purposes of this section.

(f) TREATMENT OF TRANSACTIONS IN SECURITY FUTURES PROD-
ucTs.—The provisions of this section shall apply to ownership of
and transactions in security futures products.

(g) The authority of the Commission under this section with re-
spect to security-based swap agreements shall be subject to the re-
strictions and limitations of section 3A(b) of this title.
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ACCOUNTS AND RECORDS, EXAMINATIONS OF EXCHANGES, MEMBERS,
AND OTHERS

SEc. 17. [78q] (a)(1)%5 Every national securities exchange,
member thereof, broker or dealer who transacts a business in secu-
rities through the medium of any such member, registered securi-
ties association, registered broker or dealer, registered municipal
securities dealer municipal advisor, %6, registered securities infor-
mation processor, registered transfer agent, nationally recognized
statistical rating organization, and registered clearing agency and
the Municipal Securities Rulemaking Board shall make and keep
for prescribed periods such records, furnish such copies thereof,
and make and disseminate such reports as the Commission, by
rule, prescribes as necessary or appropriate in the public interest,
for the protection of investors, or otherwise in furtherance of the
purposes of this title. Any report that a nationally recognized sta-
tistical rating organization is required by Commission rules under
this paragraph to make and disseminate to the Commission shall
be deemed furnished to the Commission.

(2) Every registered clearing agency shall also make and keep
for prescribed periods such records, furnish such copies thereof,
and make and disseminate such reports, as the appropriate regu-
latory agency for such clearing agency, by rule, prescribes as nec-
essary or appropriate for the safeguarding of securities and funds
in the custody or control of such clearing agency or for which it is
responsible.

(38) Every registered transfer agent shall also make and keep
for prescribed periods such records, furnish such copies thereof,
and make such reports as the appropriate regulatory agency for
such transfer agent, by rule, prescribes as necessary or appropriate
in furtherance of the purposes of section 17A of this title.

(b) RECORDS SUBJECT TO EXAMINATION.—

(1) PROCEDURES FOR COOPERATION WITH OTHER AGEN-
CIES.—AIl records of persons described in subsection (a) of this
section are subject at any time, or from time to time, to such
reasonable periodic, special, or other examinations by rep-
resentatives of the Commission and the appropriate regulatory
agency for such persons as the Commission or the appropriate
regulatory agency for such persons deems necessary or appro-
priate in the public interest, for the protection of investors, or
otherwise in furtherance of the purposes of this title: Provided,
however, That the Commission shall, prior to conducting any
such examination of a—

(A) registered clearing agency, registered transfer
agent, or registered municipal securities dealer for which
it is not the appropriate regulatory agency, give notice to
the appropriate regulatory agency for such clearing agen-
cy, transfer agent, or municipal securities dealer of such
proposed examination and consult with such appropriate
regulatory agency concerning the feasibility and desir-

65 For applicability of this provision to the Public Company Accounting Oversight Board, see
section 107 of the Sarbanes-Oxley Act of 2002, printed elsewhere in this volume.

66 So in law. The amendment by section 975(h) of Public Law 111-203 to insert “municipal
advisor,” after “municipal securities dealer”, probably should have been to insert such text after
“municipal securities dealer,”.

October 3, 2018 As Amended Through P.L. 115-141, Enacted March 23, 2018



G:\COMP\SEC\SECURITIES EXCHANGE ACT OF 1934.XML

Sec. 20 SECURITIES EXCHANGE ACT OF 1934 296

(i) If a proceeding under subsection (h)(1) of this section results
in the suspension or revocation of the registration of a clearing
agency, the appropriate regulatory agency for such clearing agency
may, upon notice to such clearing agency, apply to any court of
competent jurisdiction specified in section 21(d) or 27 of this title
for the appointment of a trustee. In the event of such an applica-
tion, the court may, to the extent it deems necessary or appro-
priate, take exclusive jurisdiction of such clearing agency and the
records and assets thereof, wherever located; and the court shall
appoint the appropriate regulatory agency for such clearing agency
or a person designated by such appropriate regulatory agency as
trustee with power to take possession and continue to operate or
terminate the operations of such clearing agency in an orderly
manner for the protection of participants and investors, subject to
such terms and conditions as the court may prescribe.

LIABILITY OF CONTROLLING PERSONS AND PERSONS WHO AID AND
ABET VIOLATIONS

SEC. 20. [78t] (a) Every person who, directly or indirectly, con-
trols any person liable under any provision of this title or of any
rule or regulation thereunder shall also be liable jointly and sever-
ally with and to the same extent as such controlled person to any
person to whom such controlled person is liable (including to the
Commission in any action brought under paragraph (1) or (3) of
section 21(d)), unless the controlling person acted in good faith and
did not directly or indirectly induce the act or acts constituting the
violation or cause of action.

(b) It shall be unlawful for any person, directly or indirectly,
to do any act or thing which it would be unlawful for such person
to do under the provisions of this title or any rule or regulation
thereunder through or by means of any other person.

(c) It shall be unlawful for any director or officer of, or any
owner of any securities issued by, any issuer required to file any
document, report, or information under this title or any rule or reg-
ulation thereunder without just cause to hinder, delay, or obstruct
the making or filing of any such document, report, or information.

(d) Wherever communicating, or purchasing or selling a secu-
rity while in possession of, material nonpublic information would
violate, or result in liability to any purchaser or seller of the secu-
rity under any provisions of this title, or any rule or regulation
thereunder, such conduct in connection with a purchase or sale of
a put, call, straddle, option, privilege?7 or security-based swap
agreement with respect to such security or with respect to a group
or index of securities including such security, shall also violate and
result in comparable liability to any purchaser or seller of that se-
curity under such provision, rule, or regulation.

77 Sections 205(a)(3) and 303(i) of the Commodity Futures Modernization Act of 2000 (114
Stat. 2763A-426, 2763A-526), as enacted in to law by section 1(a)(5) of Public Law 106-554, both
amended section 20(d) of the Securities Exchange Act of 1934. Section 203(a)(3) amended section
20(d) by striking “, or privilege” and inserting “, privilege, or security future product”. Section
303(i) amended section 20(d) to read in the form in which it appears in this compilation. Appar-
ent intention of the combined amendments would be to insert references to both securities fu-
tures products and security-based swap agreements after the reference to “privilege”.
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(e) PROSECUTION OF PERSONS WHO AID AND ABET VIOLA-
TIONS.—For purposes of any action brought by the Commission
under paragraph (1) or (3) of section 21(d), any person that know-
ingly or recklessly provides substantial assistance to another per-
son in violation of a provision of this title, or of any rule or regula-
tion issued under this title, shall be deemed to be in violation of
such provision to the same extent as the person to whom such as-
sistance is provided.

(f) The authority of the Commission under this section with re-
spect to security-based swap agreements shall be subject to the re-
strictions and limitations of section 3A(b) of this title.

LIABILITY TO CONTEMPORANEOUS TRADERS FOR INSIDER TRADING

SEC. 20A. [78t-1] (a) PRIVATE RIGHTS OF ACTION BASED ON
CONTEMPORANEOUS TRADING.—Any person who violates any provi-
sion of this title or the rules or regulations thereunder by pur-
chasing or selling a security while in possession of material, non-
public information shall be liable in an action in any court of com-
petent jurisdiction to any person who, contemporaneously with the
purchase or sale of securities that is the subject of such violation,
has purchased (where such violation is based on a sale of securi-
ties) or sold (where such violation is based on a purchase of securi-
ties) securities of the same class.

(b) LIMITATIONS ON LIABILITY.—

(1) CONTEMPORANEOUS TRADING ACTIONS LIMITED TO PROF-
IT GAINED OR LOSS AVOIDED.—The total amount of damages im-
posed under subsection (a) shall not exceed the profit gained
or loss avoided in the transaction or transactions that are the
subject of the violation.

(2) OFFSETTING DISGORGEMENTS AGAINST LIABILITY.—The
total amount of damages imposed against any person under
subsection (a) shall be diminished by the amounts, if any, that
such person may be required to disgorge, pursuant to a court
order obtained at the instance of the Commission, in a pro-
ceeding brought under section 21(d) of this title relating to the
same transaction or transactions.

(3) CONTROLLING PERSON LIABILITY.—No person shall be
liable under this section solely by reason of employing another
person who is liable under this section, but the liability of a
controlling person under this section shall be subject to section
20(a) of this title.

(4) STATUTE OF LIMITATIONS.—No action may be brought
under this section more than 5 years after the date of the last
transaction that is the subject of the violation.

(¢c) JOINT AND SEVERAL LIABILITY FOR COMMUNICATING.—Any
person who violates any provision of this title or the rules or regu-
lations thereunder by communicating material, nonpublic informa-
tion shall be jointly and severally liable under subsection (a) with,
and to the same extent as, any person or persons liable under sub-
section (a) to whom the communication was directed.

(d) AutHORITY NOT TO RESTRICT OTHER EXPRESS OR IMPLIED
RiGgHTS OF ACTION.—Nothing in this section shall be construed to
limit or condition the right of any person to bring an action to en-
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force a requirement of this title or the availability of any cause of
action implied from a provision of this title.

(e) ProvisioNs NoOT To AFFECT PUBLIC PROSECUTIONS.—This
section shall not be construed to bar or limit in any manner any
action by the Commission or the Attorney General under any other
provision of this title, nor shall it bar or limit in any manner any
action to recover penalties, or to seek any other order regarding
penalties.

INVESTIGATIONS; INJUNCTIONS AND PROSECUTION OF OFFENSES

SEcC. 21. [78ul (a)(1) The Commission may, in its discretion,
make such investigations as it deems necessary to determine
whether any person has violated, is violating, or is about to violate
any provision of this title, the rules or regulations thereunder, the
rules of a national securities exchange or registered securities asso-
ciation of which such person is a member or a person associated,
or, as to any act or practice, or omission to act, while associated
with a member, formerly associated with a member, the rules of a
registered clearing agency in which such person is a participant, or,
as to any act or practice, or omission to act, while a participant,
was a participant, the rules of the Public Company Accounting
Oversight Board, of which such person is a registered public ac-
counting firm, a person associated with such a firm, or, as to any
act, practice, or omission to act, while associated with such firm,
a person formerly associated with such a firm, or the rules of the
Municipal Securities Rulemaking Board, and may require or per-
mit any person to file with it a statement in writing, under oath
or otherwise as the Commission shall determine, as to all the facts
and circumstances concerning the matter to be investigated. The
Commission is authorized in its discretion, to publish information
concerning any such violations, and to investigate any facts, condi-
tions, practices, or matters which it may deem necessary or proper
to aid in the enforcement of such provisions, in the prescribing of
rules and regulations under this title, or in securing information to
serve as a basis for recommending further legislation concerning
the matters to which this title relates.

(2) On request from a foreign securities authority, the Commis-
sion may provide assistance in accordance with this paragraph if
the requesting authority states that the requesting authority is
conducting an investigation which it deems necessary to determine
whether any person has violated, is violating, or is about to violate
any laws or rules relating to securities matters that the requesting
authority administers or enforces. The Commission may, in its dis-
cretion, conduct such investigation as the Commission deems nec-
essary to collect information and evidence pertinent to the request
for assistance. Such assistance may be provided without regard to
whether the facts stated in the request would also constitute a vio-
lation of the laws of the United States. In deciding whether to pro-
vide such assistance, the Commission shall consider whether (A)
the requesting authority has agreed to provide reciprocal assistance
in securities matters to the Commission; and (B) compliance with
the request would prejudice the public interest of the United
States.
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